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the family court act, in relatiom to
orders of protection; and to amend
the criminal procedure law, in
relation to reporting domestic
violence incidents to the supervis-
ing probation department or the
division of parole

The People of the State of New
York, represented in Senate and
Assembly, do enact as follows:
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Section 1. Section 249-b of the family court act, as added by chapter
626 of the laws of 2007, is amended to read as follows:

§ 249-b. Rules of court. (a) The chief administrator of the courts,
pursuant to paragraph (e) of subdivision two of section two hundred
twelve of the judiciary law, shall promulgate court rules [prescribing]

for attorneys for children. Such court rules shall:

1. prescribe workload standards for attorneys for children, including

maximun numbers of children who can be represented at any given time, in
order to ensure that children receive effective assistance of counsel
comporting with legal and ethical mandates, the complexity of the
proceedings affecting each client to which the law guardian is assigned,
and the nature of the court appearance likely to be required for each
individual clientl[. Appointments of attorneys £for children under
section two hundred forty-nine of this part shall be in conformity with
the rules]; and

2. provide for the development of training programs with the input of

and in consultation with the state office for the prevention of domestic

violence. Such training programs must include the dynamics of domestic

violence and its effect on victims and on children, and the relationship

between such dynamics and the issues considered by the court, ineluding,

but not limited to, custody, visitation and child support. Such training

programs along with the providers of such training must be approved by

fﬁémbfffééméf“ééﬁ¥f administration foiiowing conéultation with and input

from the state office for the prevention of domestic viclence; and

3. require that all attorneys for children, including new and veteran

attorneys, receive initial and ongoing training as provided for in this

section.
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{(b) Appointments of attorneys for children under section two hundred

forty-nine of this part shall be in conformity with the rules.

§ 2. Paragraph (a) of subdivision 1 of section 240 of the domestic
relations law, as amended by chapter 538 of the laws of 2008, 1s amended
to read as follows:

{a) In any action or proceeding brought (1) to annul a marriage or to
declare the nullity of a void marriage, or (2) for a separation, or (3)
for a divorce, or (4) to obtain, by a writ of habeas corpus or by peti-
tion and order to show cause, the custody of or right to visitation with
any child of a marriage, the court shall require verification of the
status of any child of the marriage with respect to such child's custody
and suppeort, including any prior orders, and shall enter orders for
custody and support as, in the court's discretion, justice requires,
having regard to the circumstances of the case and of the respective
parties and to the best interests of +the child and subject to the
provisions of subdivision one-c of this section. Where either party to
an action concerning custody of or a right to wisitation with a child
alleges in a sworn petition or complaint o% SWOrn answer, .cross-peti-
tion, counterclaim or o¢other sworn responsive pleading that the other
party has committed an act of domestic violence against the party making
the allegation or a family or household member of either partf, as such
family or household member is defined in article eight of the family
court act, and such allegations are proven by a preponderance of the
evidence, the court must consider the effect of such domestic violence
upon the best interests of the child, teogether with such other facts and
circumstances as the court deems relevant in making a direction pursuant

to this section and state on the record how such findings, facts and

circumstances factored intc the direction. If a parent makes a good
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faith allegation based on a reasonable belief supported by £facts that
the child is the wvictim of child abuse, child neglect, or the effects of
domestic violence, and if that parent acts lawfully and in good faith in
response to that reasonable belief to protect thé child or seek treat-
ment for the child, then that parent shall not be deprived of custody,
visitation or contact with the c¢hild, or restricted in custody, visita-
tion or contact, based solely on that belief or the reasonable actions
taken based on that belief., If an allegation that a child is abused is
supported by a preponderance of the evidence, then the c¢ourt shall
consider such evidence of abuse in determining the visitation arrange-
ment that is in the best interest of the child, and the court shall not
place a child in the custody of a parent who presents a substantial risk

of harm to that chil&, and shall state on the record how such findings

were factored into the determination. 2An order directing the payment of

child support shall contain the social security numbers of the named
parties. In gll cases there shall be no prima facie right to the custody
of the child in either parent. Such direction shall make provision for
child support out of the property of either or both parents. The court
shall make its award for child support pursuant to subdivision one-b of
this section. Such direction may provide <£for reasonable visitation
rights to the maternal and/or paternal grandparents of any child of the

parties. Such direction as it applies to rights of visitation with a

ST féﬁéﬁ&éﬂmméfnmbigééamiﬁmfhéuééfé.6f.é.§éféoﬂ;.bffié&éi,”aééﬁ&yuar”.m.mm

institution pursuant to article ten of the family court act, or pursuant
to an instruﬁent approved under section three hundred £ifty-eight—-a of
the social services law, shall be enforceable pursuant to part eight of
article ten of the family court act and sections three hundred fifty-

eight-a and three hundred eighty-four-a of the social services law and
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other applicable provisions of law against any person having care and
custody, or temporary care and custody, of the child. Notwithstanding
any other provision of law, any written application or moticon to the
court for the establishment, modification or enforcement of a child
support obligation for persons not in receipt of public assistance and
care must contain either a request for child support enforcement
services which would authorize the collection of the support obligation
by the immediate issuance of an income execution for support enforcement
as provided for by this chapter, completed in the manner specified in
section one hundred eleven-g of the social services law; or a statement
that the applicant has applied for or is in receipt of such services; or
a statement that the applicant knows of the availability of such
services, has declined them at this time and where support enforcement
services pursuant to section one hundred eleven—g of the social services
law have been declined that the applicant understands that an income
deduction order may be issued pursuant to subdivision (c¢) of section
fifty-two hundred forty-two of the civil practice law and rules without
other child support enforcement services and that payment of an adminis-
trative fee may bg required. The court shall provide a copy of any s=such
reqguest for child support enforcement services to the support collection
unit of the appropriate social services district any time it directs

payments to be made to such support collection unit. Additicnally, the

copy of any such request shall be accompanied by the name, address and =

social security number of the parties; the date and place of the
parties' marriage; the name and date of birth of the child or children;
and the name and address of the employers and income payors of the party
from whom child support is sought or from the party ordered to pay child

gsupport to the other party. Such direction may require the payment of a
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sum or sums of money either directly to the custodial parent or to third
persons for goods or services furnished for such child, or for both
payments to the custodial parent and to such third persons; provided,
however, that unless the party seeking or receiving child support has
applied for or is receiving such services, the court shall not direct
such payments to be made to the support collection unit, as established
in section one hundred eleven-h of the social services law. Every order
directing the payment of support shall regquire that if either parent
currently, or at any time in the future, has health insurance benefits
available that may be extended or obtained to cover the child, such
parent is required to exercise the option of additional coverage in
favoer of such child and execute and deliver to such person any forms,
notices, documents or instruments necessary to assure timely payment of
any health insurance claims for such child.

§ 3. The opening paragraph of subdivision 1 of section 530.11 of the
criminal procedure law, as amended by chapter 326 of the laws of 2008,
is amended to read as follows:

The family court and the criminal courts shall have concurrent juris-
diction over any proceeding concerning acts which would constitute
disorderly conduct, harassment in the first degree, harassment in the
second degree, aggravated harassment in the second. degree, sexual

misconduct, forcible touching, sexual abuse in the third degree, sexual

abuse in the second deqgree as set forth in subdivision one of section

130.60 of the pemal law, stalking in the first degree, stalking in the

gecond degree, stalking in the third degree, stalking in the fourth
degree, criminal mischief, menacing in the second degree, menacing in
the third degree, reckless endangerment, assault in the second degree,

assault in the third degree or an attempted assault between spouses or
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former spouses, or between parent and child or between members of  the
same family or household except that if the respondent would not be
criminally responsible by reason of age pursuant to section 30.00 of the
penal law, then the family court shall have exclusive jurisdiction over
such proceeding. Notwithstanding a complainant's election to proceed in
family court, the criminal court shall not be divested of jurisdiction
to hear a family offense proceeding pursuant to this section. For
purposes of this section, "disorderly conduct® includes disorderly
conduct not in a public place. For purposes of this section, "members of
the same family or household" wi£h respect to a proceeding in the crimi-
nal courts shall mean the following:

§ 4. The opening paragraph of subdivision 1 of section 812 of the
family court act, as amended by chapter 326 of the laws of 2008, is
amended to read as follows:

The family court and the criminal courts shall have concurrent juris-
diction over any proceeding concerning acts which would constitute
disorderly conduct, harassment in the first degree, harassment in the
second degree, aggravated harassment in the second degree, gexual

misconduct, forcible touching, sexual abuse in the third degree, sexual

abuge in the second degree as set forth in subdivision one of section

130.60 of the penal law, stalking in the first degree, stalking in the

second degree, stalking in the third degree, stalking in the fourth
degree, criminal mischief, menacing in the second degree, menacing in
the third degree, reckless endangerment, assault in the second degree,
assault in the third degree or an attempted assault bhetween spouses or
former spouses, or between parent and child or between members of the
same family or household except that if the respondent would not be

criminaglly responsible by reason of age pursuant to section 30.00 of the
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penal law, then the family court shall have exclusive jurisdiction over
such proceeding. Notwithstanding a complainant's election to proceed in
family court, the criminal court shall not be divested of jurisdiction
to hear a family offense proceeding pursuant to this section. For
purposes of this article, "disorderly conduct" includes disorderly
conduct not in a public place. For purposes of this article, "members
of the same family or household" shall mean the following:

§ 5. Paragraph (a) of subdivision 1 of section 821 of the family court
act, as amended by chapter 635 of the laws of 1889, is amended to read
as follows:

(a) 2n allegation that the réspondent assaulted or attempted to
assault his or her spouse, or former spouse, parent, child or other
member of the same family or household or engaged in disorderly conduct,

harassment, sexual misconduct, forecible touching, sexual agbuse in the

third degqree, sexual abuse in the second degree as set forth in subdiwvi-

sion one of section 130.60 of +the penal law, stalking, criminal

migchief, menacing or reckless endangerment toward any such person;
[and]

§ 6. Subdivision 5 of section 140.10 of the criminal procedure law, as
amended by chapter 626 of the laws of 1997, is amended to read as
follows:

5. Upon investigating a report of a crime or offense between members

of the same family or household as such terms are defined in section

530.11 of this chapter and section eight hundred twelve of the family
court act, a law enforcement officer shall prepare and file a written
report of the incident, on a form promulgated pursuant to section eight
hundred thirty-seven of the executive law, including statements made by

the wvictim and by any witnesses, and make any additional reports
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required by local law enforcement policy or regulations. Such report
shall be prepared and filed, whether or not an arrest is made as a
result of the officers’' investigation, and shall be retained by the 1law
enforcement agency for a period of not less than four years. Where the
reported incident involved an offense comﬁitted against a person who is
sixty~five years of age or older a copy of the report required by this
subdivision shall be sent to the New York state committee for the coor-
dination of police services to elderly persons established pursuant to
section eight hundred forty-four-b of the executive law. Where the

reported incident involved an offense committed by an individual known

by the law enforcement officer to be under probation or parole super—

vision, he or she shall transmit a copy of the report as soon as practi-

cable to the supervising probation department or the division of parole.

§ 7. Paragraph (a) of subdivision 1 of section 160.55 of the criminal
procedure law, as amended by chapter 169 of the laws of 1994, is amended
to read as follows:

{(a) every photograph of such person and photographic plate or proof,
and all palmprints and fingerprints taken or made of such person pursu-
ant to the provisions of this article in regard to the action or
proceeding terminated, and all duplicates and copies thereof, except a
digital fingerprint image where authorized pursuant to paragraph (e) of

this subdivision, except for the palmprints and fingerprints concerning

a dispeosition of harassment in the second degree as defined in section

240.26 of the penal law, committed against a member of the same family

or household as the defendant, as defined in subdivision one of section

530.11 of this chapter, and determined pursuant to subdivision eight-a

of section 170.10 of this title, shall forthwith be, at the discretion

of the recipiént agency, either destroyed or returned to such person, or
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to the attorney who represented such person at the time of the termi-
nation of the action or proceeding, at the address given by such person
or attorney during the action or proceeding, by the division of criminal
justice services and by any police department or law enforcement agency
having any such photograph, photographic plate or proof, palmprints or
fingerprints in its possession or under its control;

§ 8. Paragraph (d) of subdivision 1 of section 160.55 of the criminal
procedure law, as amended by chapter 169 of the laws of 1994, is amended
to read as follows:

(8) the records referred to in paragraph (c) of this subdivision shall
be made available to the person accused or to such person's designated
agent, and shall be made available to (1) a prosecutor in any proceeding
in which the accused has moved for én order pursuant to section 170.56
or 210.46 of this chapter, or (ii) a law enforcement agency upon ex
parte motion in any superior court, if such agency demonstrates-to the
satisfaction of the court that Jjustice requires. that such records be
made available to it, or (iii) any state or local officer or agency with
responsibility for the issuance of licenses to possess guns, when the
accused has made application for such a license, or (iv}) the WNew York
state division of parole when the accused is under parole supervision as
a result of conditional release or parole release granted by the New
York state board of parole and the arrest which is the subject of the
inquiry 'is one which occurred while the accused was under sﬁcﬁ'supér—“
vision, or (v) the probation department responsible for supervision of
the accused when the arrest which is the subject of the inquiry is one

which occurred while the accused was under such supervision, or (vi) a

police agency, probation department, sheriff's office, district attor—

ney's office, department of correction of any municipality and parole
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department, for law enforcement purposes, upon arrest in instances in

which the individual stands convicted of harassment in the second

degree, as defined in section 240.26 of the penal law, committed against

a member of the same family or household as the defendant, as defined in

subdivigion cne of section 530.11 of this chapter, and determined pursu-

ant to subdivision eight—a of section 170.10 of thig title; and

§ 9. Subdivision 4 of section 170.10 of the criminal procedure law is
amended by adding a new paragraph (e) to read as follows:

(e) Where an information, a simplified information, a prosecutor's

information, a misdemeanor complaint, a felony complaint or an indict-

ment charges harassment in the second dJdegree, as defined in section

240.26 of the penal law, if there is a judgment of conviction for such

offense and such offense is determined to have been committed against a

member of the same family or household as the defendant, as defined in

subdivision one of gection 530.11 of this chapter, the record of such

conviction shall be accessible for law enforcement purposes and not

sealed, as specified in paragraph (a) and subparagraph {vi) of paragraph

(d) of subdivigsion one of section 160.55 of this title; and

§ 10. Subdivision 2 of section 160.55 of the criminal procedure law,
as added by chapter 142 of the laws of 1991, iz amended to read as
follows:

2. A report of the termination o¢f the action or proceeding by
conviction of a traffic violation or a violation other than a violation
of loitering as described in paragraph (d) or (e) of subdivision one of
section 160.10 of this [chapter] title or the viclation of operating a
motor vehicle while ability impaired as described in subdivision one of
section eleven hundred ninetyﬁtwo.of the vehicle and traffic law, shall

be sufficient notice of sealing to the commissioner of the division of
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criminal Jjustice services unless the report alsc indicates that the
court directed that the record not be sealed in the interests of
justice. Where the court has determined pursuant to subdivision one of

this section that sealing is not in the interests of justice, the clerk

of the court shall include notification of that determination in any

report to such division of the disposition of the action or proceeding.

When the defendant has been found quilty of a violation of harassment in

the second degree and it was determined pursuant to subdivision eight-a

of section 170.10 of +this title that such viclation was committed

against a member of the same family or household as the defendant, the

clerk of the court shall include notification of that determination in

any report to such division of the disposition of the action or proceed-

ing for purposes of paragraph (a) and subparagraph (vi) of paragraph (d)

cf subdivision one of this section.

§ 11. Sectiomn 170.10 of the criminal procedure law is amended by

adding a new subdivision 8-a to read as follows:

g-a. (a) Where an information, a simplified information., a

prosecutor's information, a misdemeancor complaint, a felony complaint or

an indictment charges harassment in the second degree as defined in

section 240.26 of the penal law, the people may serve upon the defendant

and file with the court a notice alleging that such offense was commit~-

ted against a member of the same family or household a2 the defendant,

as defined in subdivision one of section 530.11 of this chapter. Such

notice must be served within fifteen days after arraignment on an infor-

mation, a simplified information, a prosecutor's information, a misde-

meanor complaint, a felony complaint or an indictment for such charge

and before trigl. Such notice must include the name of the person

alleged to be a member of the same family or household as the defendant
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and specify the specific family or household relationship as defined in

subdivision one of section 530.11 of this chapter,

(b)Y If a defendant, charged with harassment in the second degree as

defined in section 240.26 of the penal law stipulates, or admits in the

course of a plea disposition, that the person against whom the charged

offense is alleged to have been committed is a member of the same family

or household as the defendant, as defined in subdivision one of section

530.11 of this chapter, such allegation shall be deemed established for

purposes of paragraph (a) and subparagraph (vi) of paragraph (d) of

subdivision one of section 160.55 of this title. If the defendant denies

such allegation, the people may, by proof bevyond a reasonable doubt,

prove as part of their case that the alleged victim of such offense was

a member of the same family or household as the defendant. In such

circumstances; the trier of fact shall make its determination with

respect to such allegation orally on the record or in writing.

§ 12. The opening paragraph of subdivision 5 of section 530.12 of the
criminal procedure law, as amended by chapter 215 of the laws of 2006,
is amended to read as follows:

Upon conviction of any crime or vicolation between spouses, parent and

child, or between members of the same family or household as defined in

subdivision one of section 530.11 of this article, the court may in

addition to any other disposition, including a conditional discharge or

youthful offender adjudication, enter an order of protection. Where a

temporary order of protection was issued, the court shall state on the
record the reasons for issuing or not issuing an qrder of protection.
The duration of such an order shall be fixed by the coﬁrt and[,}: (&) in
the case of a felony conviction, shall not exceed the greater of: (1)

eight years from the date of such conviction, or (ii) eight years from
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the date of the expiration of the maximum term of an indeterminate or
the term of a determinate sentence of impriscnment actually imposed; or
{(B) in the case of a conviction for a class A misdemeanor, shall not

exceed the greater of: (i) five years from the date of such conviction,

or (ii) five years from the date of the expiration of the maximum term

of a definite or intermittent term actually imposed; or (C) in the case

of a conviction for any other offense, shall not exceed the greater of:

(i) two years from the date of conviction, or (ii) two vears from the

date of the expiration of the maximum term of a definite or intermittent

term actually imposed. For purposes of determining the duration of an

order of protection entered pursuant to this subdivision, a conviction
shall be deemed to include a conviction that has been replaced by a
youthful offender adjudication. In addition to any other conditions,
such an order may require the defendant:

§ 13. The opening paragraph of subdivision 4 of section 530.13 of the
criminal procedure law, as amended by chapter 215 of the laws of 2006,
is amended to read as follows:

Upon conviction of any offense, where the court has not issued an
order of protection pursuant to section 530.12 of this arficle, the
court may, in additién to any other disposition, including a conditional
discharge or youthful offender adjudication, enter an order of

protection. Where a temporary corder of protection was issued, the court

'shall state on the record the reasons for issuing or not issuing an

order of protection. The duration of such an order shall be fixed by the
court andf,]; (A) in the case of a felony conviction, shall not exceed
the greater of: (i) eight years E£rom Ehe date o¢f such conviction, or
(ii) eight years from the date of the expiratiocn of the maximum term of

an indeterminate or the term of a determinate sentence of imprisonment
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actually imposed; or (B) in the case of a conviction for a class A

misdemeanor, shall not exceed the greater of: (i} five years from the

date of such conviction, or (ii) five years from the date of the expira-

tion of the maximum term of a definite or intermittent term actually

imposed; or (C) in the case of a conviction for any other offense, shall

not exceed the greater of: (i) two years from the date of conviction, or

(ii) two years from the date of the expiration of the maximum term of a

definite or intermittent term actually imposed. For purposes of deter-

mining the duration of an order of protection entered pursuant to this
subdivision, .a conviction shall be deemed to include a conviction that
has been replaced by a youthful offender adjudication. In addition to
any other.conditions such an order may require that the defendant:

§ 14. Consistent with available resources, the division of human
rights, in conjunction with the office for the prevention of domestic
violence, shall develop training programs where necessary to implement
subdivision 20 of section 296 of the executive law, as added by a chap~
ter of the laws of 2009.

§ 15. This act shall take effect on the ninetieth day after it shall
have become a law; provided, however, sections seven, eight and ten of

this act shall take effect on the one hundred twentieth day after it

.shall have become a law and shall apply to convictions entered on or

after such effective date; provided, however, that sections nine and
eleven of this act shall take effect on the thirtieth day after it shall
have become a law; and provided, further, that the amenaments to the
opening _paragraph of subdivision 5 of section 530.12 and the opening
paragraph ofrsubdivision 4 of section 530.13 of the criminal procedure

law made by sections twelve and thirteen of this act shall not affect
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1 the expiration of such paragraphs and shall be deemed to expire there-~

2 with.







